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Names and Addresses of Attorneys of Record.

JOHN RUSTGARD, Juneau, Alaska, and A. H.

ZIEGLER, Juneau, Alaska, and CHARLES L.

BROWN, 707 Pacific Building, San Francisco,

Attorneys for Appellant.

HELLENTHAL & HELLENTHAL, Juneau,

Alaska,

Attorneys for Appellee.

In the District Court for the Territory of Alaska.

Division No. One, at Juneau.

CASE No. 1360-A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Complaint.

Plaintiff herein complains of defendant and for his

cause of action alleges

:

I.

That defendant now is and during all the time

hereinafter mentioned was a corporation organized,

existing and doing business as such in the Territory

of Alaska.

II.

That on and continuously for several years prior

to the 2d day of November, A. D. 1913, defendant

was engaged in operating on Douglas Island, Alaska,
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a mine for the extraction of gold and other precious

minerals, which mine is known as the ''Ready Bul-

lion Mine, '

' and during said time was operating said

mine by means of machinery and mechanical ap-

pliances.

III.

That for the period of two weeks immediately pre-

ceding the said 2d day of November, A. D. 1913,

plaintiff was in the employ of the defendant as a

laborer in said mine, assisting as such in the extrac-

tion of ore from said mine.

IV.

That while on the said 2d day of November, 1913,

plaintiff was such employee of defendant and was

engaged in so assisting in the extraction of ore from

said mine, another employee of defendant, whose

name is to plaintiff unknown, was as such employee

engaged in breaking ore in said mine with a large

sledge hammer, at a place about ten feet, more or

less, away from plaintiff ; that said employee then and

there struck such ore and rocks with said hammer in

a direction towards plaintiff and in a [1*] direc-

tion necessarily driving pieces of said rock or ore

against this plaintiff, as said other employee then

and there well knew; that, nevertheless, said em-

ployee negligently and wantonly and with utter dis-

I'egard for the safety of this plaintiff, then and there

struck a piece of rock or ore in the direction afore-

said, by said sledge-hammer, and thereby and in that

manner did drive a piece of said ore or rock on to the

*Page-number appearing at foot of page of original certified Transcript

of Record.
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face and right eye of plaintiff, and thereby and in

that manner inflicted serious wounds upon the face

and right eye of plaintiff, which injuries resulted in

the loss of the right eye to plaintiff.

V.

That by reason of said injuries so inflicted on

plaintiff, as aforesaid, plaintiff has suffered great

pain and mental agony and has entirely lost the sight

of his right eye, and the sight of his other eye has

thereby and by the same injuries become greatly

weakened, and plaintiff's capacity for work and

ability to earn a subsistence for himself and family

has become, is and will remain greatly lessened.

VI.

That at the time of said accident, plaintiff was

capable of earning and did earn $3.50 per day as a

mine laborer; that by reason of said injuries plain-

tiff was confined to hospitals for a period of six

months, and now by reason of said injuries has be-

come unable to perform any work or earn any money

whatsoever.

VII.

That by reason of the loss of said eye, as aforesaid,

plaintiff has necessarily expended $40 for glass eyes

;

that by reason of the facts above set out plaintiff has

suffered general damages in the sum of $10,000.

WHEREFORE, plaintiff demands judgment

against defendant for the sum of $10,040, together

with his costs and disbursements herein.

JOHN RUSTGARD and

A. H. ZIEGLER,
Attorneys for Plaintiff. [2]



4 Rodevam Suborich vs.

United States of America,

Territory of Alaska,—ss.

Rodevan Suborich, being first duly sworn, on oath

deposes and says : That he is the plaintiff in the above

and foregoing action ; and that he has heard read the

within complaint, and that the facts therein stated

are true.

his

RODEVAN X SUBORICH.
mark

Subscribed and sworn to before me this 2'9th day

of September, 1915.

[Notarial Seal] A. H. ZIEGLER,
Notary Public for Alaska.

My commission expires July 3, 1917.

Filed in the District Court, District of Alaska,

First Division. Sep. 30, 1915. J. W. Bell, Clerk.

By C. Z. Denny, Deputy. [3]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

CASE No. 1369-A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.
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Answer.

Comes now the defendant and for answer to the

complaint of the plaintiff admits, denies and alleges

as follows

:

I.

The defendant admits the allegations contained in

paragraph one of the complaint herein.

II.

The defendant admits allegations set forth in

paragraph two of the complaint herein.

III.

The defendant admits that plaintiff was employed

by defendant during the time stated in paragraph

three, also admits that plaintiff was employed in as-

sisting in the extraction of ore in said mine, and

avers that plaintiff was employed on the fifteen him-

dred foot level of the Eeady Bullion Mine as a car

dumper, on or about the 27th day of October, 1913.

IV.

For answer to paragraph four of the complaint

herein the defendant denies each and every allega-

tion in said paragraph contained, but avers that on

or about the 27th day of October, 1913, while the

plaintiff was employed as car dumper on the fifteen

hundred foot level of the Ready Bullion Mine, and

while plaintiff was breaking a rock, plaintiff did

carelessly and negligently strike the rock he was

breaking, or attempting to break, and cause a piece

of said rock to strike against and lodge in the right

eye of the plaintiff.
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V.

The defendant denies each and every allegation

in paragraph five [4] contained, and avers that

the plaintiff was injured in the manner, and at the

time and place set up in the preceding paragraph,

and that the plaintiff, after being injured as above

set forth, negligently and without giving the injured

eye as aforesaid any attention, returned to work at

the place aforesaid, and remained at said work for

three working days thereafter, during which time

plaintiff refused to have his eye treated by a com-

petent physician and refused to give his eye any

attention whatever, until on or about the 2d day of

November when he was forced and persuaded by

John Olson, the shift boss in charge, to have proper

attention paid to his said injury, and in this connec-

tion defendant avers that the loss of the plaintiff's

right eye is entirely due to his own negligence, first,

because of the negligent way in which plaintiff broke

said rock, as above described, and second, because of

plaintiff's negligence in having said injury attended

to.

VI.

For answer to paragraph six, defendant denies

that plaintiff is unable to perform any work or earn

any money whatsoever, and in this connection, de-

fendant avers that plaintiff worked for the defend-

ant and earned his regular wages up to the com-

mencement of this suit, and defendant avers that the

sole object of plaintiff in quitting his employment

was that he would not work for the defendant while
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said suit was pending, and that Ms earning capacity

was not impaired.

VII.

Defendant denies paragraph seven and the whole

thereof.

For first af&rmative defense to the matters and

things alleged in the complaint, the defendant al-

leges :

I.

That the defendant is a corporation duly organized

and existing under and by virtue of the laws of the

State of West Virginia, authorized to do and doing

business in the Territory of Alaska ; that it has fully

complied with the laws relating to foreign corpora-

tions doing business in the [5] Territory of

Alaska, and has paid its annual license fee, due Jan-

uary 1, 1916, for the year 1916, as well as the license

fees for the years 1915, 1914 and 1913.

II.

That since the occurrence of said accident and

after plaintiff had returned from Seattle, where he

had been treated by specialists, the plaintiff and de-

fendant had a fair and complete settlement, of all

the damage resulting to the plaintiff by reason of the

matters and things complained of in the complaint,

and it was mutually agreed upon between the par-

ties that upon the payment to the plaintiff of the

sum of three hundred ($300) dollars, then and there

paid to the plaintiff by the defendant, the defendant

should be, and was, released from all liability from

the payment of any further damages to the plain-

tiff on account of the matters and things referred to



8 Rodevan Suborich vs.

in the complaint, and that said agreement of settle-

ment was in writing, signed, executed and delivered

by the parties, and is in words and figures as follows,

to wit:

Alaska Treadwell Gold Mining Company.
Alaska Mexican Gold Mining Company.
Alaska United Gold Mining Company.

Alaska Juneau Gold Mining Company.

GENERAL RELEASE.
KNOW ALL MEN BY THESE PRESENTS,

That, for and in consideration of Three Hundred

($300.00) Dollars to me in hand paid by the Alaska

Treadwell Gold Mining Company, Alaska Mexican

Gold Mining Company, Alaska United Gold Mining

Company, Alaska Jimeau Gold Mining Company,

corporations, owning and operating mines in the

District of Alaska, I do hereby release and forever

discharge each and all of said Companies from any

and all liability for damages, costs, expenses and

charges of any nature whatsoever for or on account

of an injury received by me at or near the 1500 level

of the Ready Bullion Mine located at Treadwell,

Douglas Island, Alaska, on or about the 27th day of

October, 1913, to wit

:

While breaking rock at the 1500 level Ore Bin a

small piece of rock struck me in the right eye caus-

ing the loss of said eye.

And I do hereby acknowledge receipt by me of full

payment, settlement, and satisfaction of and for any

and all damages, costs, etc., accruing or which may
accrue to, or suffered or which may be suffered by

me, for or on account of said injury. [6]
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And I declare that I have read this release and dis-

charge and fully understand the purport and effect

of the same, and that by signing the same I preclude

myself from recovering by suit or action or other-

wise against said Companies or either of them any

sum whatsoever for or on account of said injury.

Witness my hand this 14th day of April, 1914, at

Treadwell, Alaska.

his

RADOVAN X SUBORICH. (Seal)

mark

In the presence of

CRIS BEGENISIC.
D. J. KINZIE.

DECLARATION OF WITNESSES.
Cris Begenisic and D. J. Kinzie being the persons

who signed the foregoing Release as witnesses, each

for himself, and not one for the other, says

:

I was present in person and saw Radovan Subo-

rich sign the said Release ; the same was read over by

him and fully explained to him in my presence by

D. J. Kinzie and the said Radovan Suborich then

signed the same. There was not in my presence or

to my knowledge any threats, fraud, undue in-

fluence or coercion of any kind made, nor any prom-

ises, inducements or representations (except as are

expressed in the instrument itself) held out to said

Radovan Suberich to procure his signature. But,

on the contrary, said signature appeared to have been

made of said Radovan Suberich free and voluntary

will, and while he was in his right mind and not

imder the influence of opiates or drugs of any kind.
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Dated at Treadwell, Alaska, this 14th day of

April, 1914.

CEIS BEGENISIC.
D. J. KINZIE.

For second affirmative defense, the defendant

alleges

:

I.

That the defendant is a corporation duly organized

and existing under and by virtue of the laws of the

State of West Virginia, authorized to do and doing

business in the Territory of Alaska, that it has fully

complied with laws relating to foreign corporations

doing business in the Territory of Alaska, and has

paid its annual license fee, due January 1, 1916, for

the year 1916, as well as the license fees for the years

1915, 1914 and 1913. [7]

II.

That the injury complained of in the complaint

was due solely to the negligence of the plaintiff ; that

said injury was caused by the plaintiff negligently

striking a rock which he was attempting to break,

so that slivers of the rock struck and entered the

plaintiff's eye causing said injury, while the plain-

tiff was acting as car dumper in the employ of the

defendant on the 1500 foot level of the Ready Bullion

Mine; that the injury above referred to was in-

creased by the negligence of the plaintiff in refusing

and neglecting to have the same treated by a compe-

tent physician.

WHEREFORE, defendant prays that the com-

plaint herein be dismissed and that the defendant
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be allowed its costs and disbursements herein in-

curred.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.

United States of America,

Territory of Alaska,—ss.

P. R. Bradley, being first duly sworn, on oath de-

poses and says : That he is consulting engineer of the

defendant corporation; that he has read the fore-

going answer and knows the contents thereof and

believes the same to be true.

P. R. BRADLEY.

Subscribed and sworn to before me February 8,

1916.

[Notarial Seal] SIMON HELLENTHAL,
Notary Public for Alaska.

My commission expires Nov. 30, 1917.

Due service by copy admitted this 8 day of Feb-

ruary, 1916.

JOHN RUSTGARD,
Of Attorneys for Plaintiff.

Per L. Brewster.

Filed in the District Court, District of Alaska,

First Division. Feb. 8, 1916. J. W. Bell, Clerk.

By , Deputy. [8]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 1369-A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Reply.

Comes now the plaintiff above named and reply-

ing to the first defense in defendant's answer set up,

I.

Referring to the allegations in paragraph four of

said answer set out, plaintiff denies that while the

plaintiff was employed as car dumper on the fifteen

hundred foot level of the Ready Bullion mine, and

while plaintiff was breaking the rock, plaintiff did

negligently and carelessly strike the rock he was

breaking or attempting to break, and cause a piece

of said rock to strike against and lodge in the right

eye of plaintiff.

II.

Replying to the allegations in paragraph five of

defendant's answer set up, plaintiff denies each and

every allegation, matter and thing in said paragraph

contained.

IIL

Plaintiff denies the allegations set out in para-
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graph six of defendant's answer.

Eeplying to the second defense set up in defend-

ant's answer, the same being designated as the first

affirmative defense, plaintiff

I.

Denies that since the occurrence of the accident

referred to in plaintiff's complaint and the injury

therein described, plaintiff and defendant have had

or entered into a settlement of the damages resulting

to plaintiff by reason of the matters and things set

up in the complaint, and denies that it was mutually

agreed upon between plaintiff and defendant [9]

that upon the payment to the plaintiff of the sum

of $300, the defendant should be released from all or

any liability for payment of any damages to plain-

tiff on account of the matters and things set up in the

complaint, and denies that any such agreement or

settlement was made, either in writing or orally.

Plaintiff further alleges that as to whether or not

he signed the release set out in paragraph two of the

affirmative defense, he has no knowledge sufficient

to form a belief and therefore denies the same.

II.

Further replying to the allegations in said para-

graph two of the first affirmative defense set up,

plaintiff alleges that the defendant corporation for

a great many years last past has required all its em-

ployees to pay to said defendant each month and

fraction of a month during which such employees are

in service of said defendant, the sum of $1.50; and
said defendant has for a great many years last past

extracted from the wages of such employees the said
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sum of $1.50 for each month or fraction of a month,

and that such sum has been paid to said defendant

by this plaintiff during all the time the plaintiff has

been in the employ of said defendant.

That such sum was paid by this plaintiff and the

other employees of defendant under the belief of this

plaintiff and said employees and upon the represen-

tation by the defendant corporation, that in con-

sideration of such payment the defendant corpora-

tion would furnish medical attendance to any em-

ployee who might become injured in the mine, and

pay to such injured employee one-half of his wages

while necessarily absent from his work by reason of

such injury, and that the defendant corporation re-

ceived such sums of money from this plaintiff upon

such representations, and knowing that the plaintiff

believed that in consideration of such payment he

would be entitled to such indemnity from defendant.

That on or about the 14th day of April, 1914, plain-

tiff received from defendant the $300 referred to in

said alleged release in said paragraph two of the

first affirmative defense, and said sum was so re-

ceived [10] by plaintiff on the representation by

defendant and under the belief on the part of plain-

tiff that said sum was, the indemnity which plaintiff

was entitled to from the said defendant in considera-

tion of such monthly installments made by plaintiff

and the other employees to the defendant corpora-

tion and above referred to.

That at the time the said sum of $300 was paid

plaintiff, nothing was ever said to plaintiff by de-

fendant or its agents that the same was paid as and
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for a release of any damages accruing to plaintiff

from defendant by reason of the injury complained

of in the complaint herein.

That plaintiff is, and at the time the said $300 was

paiH was, unable to write or read any language, and

unable to speak or understand the English language

;

that if he signed the alleged release set up in said

affirmative defense, he did so under the belief and

upon the representation that the same was a receipt

for the $300 received as such indemnity, and not

otherwise; that said alleged release was never read

or interpreted to plaintiff, and he has no knowledge

of its contents ; but that, on the other hand, the de-

fendant, through its agents, falsely and fraudulently

represented the said release to be a receipt for the

$300 which was at that time paid plaintiff as such

indemnity and in consideration of the sum which the

said defendant exacted each month from its em-

ployees, as above stated.

That plaintiff had no knowledge until the answer

herein was ser^'ed that the said $300 was intended or

claimed by defendant to be intended as and for a

settlement and release of any damages which plain-

tiff has sustained by reason of the injuries com-

plained of in the complaint.

III.

That at the time this plaintiff learned that de-

fendant claimed to have paid the said $300 as and

for a release and discharge of plaintiff's right to

damages against the defendant, this plaintiff had

spent and paid out all of the said $300 and was and

is in destitute circumstances, and by reason of said
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fact unable to repay the same to defendant.

Replying to the allegations of paragraph two of

the defendant's [11] second and affirmative de-

fense, plaintiff denies each and every part of said

paragraph two.

WHEEEFORE, plaintiff demands judgment as

in the complaint.

JOHN RUSTGARD and

A. H. ZIEGLER,
Attorneys for Plaintiff.

United States of America,

Territory of Alaska,—ss.

Rodevan Suborich, being first duly sworn, on oath

says: That he is the plaintiff in the above-entitled

action; that he has heard read the foregoing reply,

knows the contents thereof and believes the same to

be true.

his

RODEVAN X SUBORICH.
mark

Subscribed and sworn to before me this 2'8th day

of February, 1916.

[Notarial Seal] JOHN RUSTGARD,
Notary Public for the Territory of Alaska.

My commission expires on the 14th day of Sept.,

1918.

Copy of within reply received and due service of

same acknowledged this day of ,
1916.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.
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Filed in the District Court, District of Alaska,

First Division. Feb. 29, 1916. J. W. Bell, Clerk.

By John T. Reed, Deputy.

[Endorsed] : Original No. 1369-A. In the Dis-

trict Court, Division No. 1, Territory of Alaska.

Rodevan Suborich, Plaintiff, vs. Alaska United

Gold Mining Company, a Corporation, Defendant.

Reply. John Rustgard, of Attorneys for Plaintiff.

[121

III tKe District Court for the Territory of Alaska,

Division Number One, at Juneau.

CASE No. 1369-A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Stipulation Re Taking of Deposition.

It is hereby stipulated and agreed by and between

the parties hereto that the deposition of Chris Beg-

enisich shall be taken before A. E. Maltby, a notary

public, at Room 411 Goldstein Building, in the town

of Juneau, Alaska, on this 12th day of December,

A. D. 1916, commencing at 11 :30 A. M.

It is further stipulated and agreed that such dep-

osition shall be taken upon oral interrogatories pro-

poimded to the witness, and that all objections as to
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the competency, materiality and relevancy may be

made at the time the deposition is read in court, and

all objections as to the form of questions shall be

entered at the time the questions are asked.

Said deposition so taken may be read in evidence

by either party.

It is further understood and agreed that it shall

be unnecessary for the witness to sign the deposition

but that the certificate of the notary as to the cor-

rectness of the deposition shall be sufficient.

JOHN RUSTGARD,
Attorney for Plaintiff.

A. H. ZIEGLER,
Attorney for Plaintiff.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant. [13]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

CASE No. 1369-A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.
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Deposition of Chris Begenisich, for Plaintiff.

Pursuant to the foregoing and hereto attached

stipulation, the following deposition of Chris Begen-

isich was taken before the undersigned notary pub-

lic, A. H. Ziegler, and John Rustgard being present

representing the plaintiff, and Simon Hellenthal,

Esq., being present and representing the defendant.

Witness being first duly sworn according to law,

testified as follows

:

Q. What is your name?

A. Chris Begenisich.

Q. Where do you live ?

A. I live at Treadwell.

Q. How long have you lived at Treadwell?

A. I was here over five years.

Q. When did you come to Treadwell ?

A. I come from Seattle.

Q. What time did you first come to America?

A. About 1911, first of June sometime.

Q. What country did you come from?

A. Austria.

Q. Do you know Rodevan Suborich?

A. Yes, I know him so long he here in this coun-

try and Treadwell. [14]

Q. Was he working for the Treadwell Company

at one time ?

A. Yes, he used to work here last four years ago.

Q. What mine did he work in?

A. Ready Bullion.

Q. Do you know the name of the company ?
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(Deposition of Chris Begenisich.)

A. Alaska Treadwell Gold Mining Company.

Q. Is it the Treadwell Company which runs the

Ready Bullion mine ?

A. I guess so. I don't know. It is all called

Alaska Treadwell Gold Mining Company, isn't it?

Q. When did you quit working for the Treadwell

Company? A. Yesterday.

Q. You are going to leave Alaska now, are you ?

A. Yes.

Q. When do you go?

A. To the states, California or somewhere.

Qi You go this afternoon?

A. I go to-day if I get a boat.

Q. Do you remember being with Eodevan Subor-

ich at Dave Kinzie's office at any time?

A. Yes, I did.

^. How long ago was that?

A. I don't know exactly, guess about three years

ago.

Q. What did you do there at that time?

A. I was to postoffice, then I back home. Rode-

van meet me there between power plant and Tread-

well store. Then he ask me, ''Please go with me to

office."^ I ask what for. He says, "Please go with

me to sign name. I can no write English so go with

me to sign name." Then I went with him to find

Dave Kinzie. Then Mr. Dave Kinzie he tell him

to sign name on release. Mr. Dave Kinzie tell me
to sign name here. Then I ask Mr. Dave Kinzie I

will not sign name unless I know what for. Then

Mr. Dave Kinzie says, "You [15] sign name for
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(Deposition of Chris Begenisich.)

witness that he get three hundred dollars." Then

I sign name there. Then I hurry to work. I used

to have to go to work at 3 o'clock. Then I went

away, and leave Rodevan with Mr. Kinzie. I do not

know anything about after. I see Rodevan next day

he working around baseball grounds.

Q. At that time could you speak more English

than Suborich?

A. No, I guess he speak more than I. I was only

in this country 15 months.

Q. Can Suborich write his own language?

A. No, he say he can't.

Q. Can he write his name?

A. N'o, I do not know. He says he can't.

Q, What is Suborich 's native language?

A. You mean my language ? Slavonian.

Q. You read Slavonian yourself and you can write

your name? A. Sure I did.

Q. Suborich eaimot write or read Slavonian?

A. That is what he says. He says he cannot do it.

Q. You have never seen him do it? A. No.

Q. You said Mr. Kinzie told Suborich to sign a

paper? A. Yes.

Q. Now, did you read the paper?

A. How could I read the paper ? I could not read

nor speak English. Now I speak a little, then,

nothing.

Q. Did Dave Kinzie tell Suborich what was in the

paper ?

A. Not at this time when I was there. Maybe he
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(Deposition of Chris Begenisich.)

might tell him the first day or after I left, I don't

know.

Ql Did Dave Kinzie at this time, tell either Suh-

orich or yourself what the paper was?

A. He never speak anything about that when I

was in office. I [16] was in hurry for work. As
soon as I sign my name I get out.

Q. You signed your name on the paper yourself

and Dave Kinzie asked you to sign it ? A. Yes.

Q. Do you know what you signed?

A. Yes ; I ask Mr. Dave Kinzie what I sign before

I sign, and he tell me, ''Sign your name for witness;

he get three hundred dollars."

Q. Did Suborich sign that paper?

A. He could not sign it.

Q. Well, what did he do with it?

A. He made a mark.

Q. Did you see Suborich get any money at that

time?

A. No, he never get any money there at Mr. Kin-

zie 's office. I guess you don't get money at Mr.

Kinzie 's office. You take paper and go to general

office for money.

Q. Did you see Suborich get any such paper?

A. I see paper I sign, then I go out of office, then

I go to work and Suborich and Mr. Kinzie leave

there in office. After what was between Suborich

and Mr. Dave Kinzie I do not know.

Q. Did you have a talk with Dave Kinzie and

Wayland yesterday?
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A. I talk with Mr. Dave Kinzie two times yester-

day.

IQ. Where did you talk with them?

A. What?

Q. What place did you talk with them?

A. I met Mr. Kinzie outside the club house about

8 o 'clock first time. Then second time I guess about

one o'clock or so just outside Treadwell store.

Q. What talk did you have with him ?

A. The first time he says,
'

' Chris, can you remem-

ber anything about Suborich." Then I tell him

''Yes." Mr. Dave Kinzie then ask [17] what

there was. Then I tell him I drop in with Suborich

because he go sign his name. He ask, "Did you

come in look for job or what?" I say Rodevan he

meet me and please me to go with him to ofi&ee.

Then I go with him. I sign my name for him get

three hundred dollars. That all there was. That all

I know. Mr. Dave Kinzie, he say, "That all right."

Then a second time he says, "Mr. Kinzie, do you

leave the country now?" I say, "I leave country

to-night or to-morrow sometime."

Q. Did he say anything else to you about the case ?

A. He says, "That guy sued the company."

Cross-examination by SIMON HELLENTHAL.
Q. Do you remember whether that was in the

spring or the fall that you were in Mr. Kinzie 's

ofi&ce ? You said it was about three years ago.

A. It was in the fall. I am not sure what month

but I guess fall.
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Q. And it was shortly before three o'clock in the

afternoon ?

A. It was about 2 :30 in the afternoon.

Q. You were to go on shift at three o'clock?

A. Yes.

Q. And you were only in the office about five min-

utes, and from appearances you understood that

Suborich had already made his arrangements.

A. I leave him in office. Just as soon as I sign

my name then I get out.

Q. But before you signed your name you said to

Mr. Kinzie you wanted to know what you w^ere to

sign your name for?

A. Yes, he said you be witness he get three hun-

dred dollars.

Q. Did Mr. Kinzie read the paper to you ?

A. No.

Q. Did you tell Mr. Kinzie when you met him the

first time yesterday he had read the paper to you?

"[18], A. What?

Q. Did you tell Mr. Kinzie when you met him the

first time yesterday he had read the paper to you?

A. I told him yesterday no. I never speak that

to Mr. Kinzie yesterday.

Q. And you did not remain there as long as Sub-

orich? A. Yes.

Q. And you were there only a very short time ?

A. Only about five minutes.

Q. How many times did you sign your name?

A. Once.

Q. You are sure of that?
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A. That all I know.

Q; You say Dave Kinzie did not explain or read

this release to you? A. No, he didn't.

Q. Did he explain it to you ?

A. Just what I had to sign name for. [19]

CERTIFICATE. .

THIS IS TO CERTIFY:—
That the foregoing deposition of Chris Begen-

isich, a witness for plaintiff, was taken before me
between the hours of eleven and twelve o'clock in the

forenoon of the 12th day of December, A. D. 1916,

at Room 411 in the Goldstein Building, in the town

of Juneau, Alaska ; that before giving his testimony

the said witness was by me duly sworn to tell the

truth, the whole truth and nothing but the truth;

that the questions submitted to the witness were sub-

mitted orally and the answers thereto were by said

witness orally answered ; that said examination, both

questions and answers w^ere under my direction

taken in shorthand by Hazel Britan, and by her and

under my direction, reduced to writing; that said

deposition was not signed by the witness for the

reason that counsel for the respective parties stipu-

lated that such signature should not be necessary

for the validity of the deposition.

That the foregoing six pages constitute a full and

true transcript of said deposition.

IN WITNESS WHEREOF, I have hereunto set
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my hand and official seal, this 12th day of December,

A. D. 1916.

[Notarial Seal] ALFRED E. MALTBY,
Notary Public.

My commission expires June 7, 1919.

Filed in the District Court, District of Alaska,

First Division. Dec. 13, 1916. J. W. Bell, Clerk.

By , Deputy. [20]

In the District Court for the Territory/ of Alaska,

Division Number One, at Juneau.

CASE No. 1369-A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Judgment.

The above-entitled cause having come on duly and

regularly for trial before a jury duly empaneled and

sworn the 13th day of December, A. D. 1916, and

the plaintiff having introduced all of its evidence

and rested, and the defendant having moved for a

nonsuit, which nonsuit was allowed by the Court the

13th day of December, A. D. 1916, and the Court

being fully advised in the premises:
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OT?DERS AND ADJUDGES that the above-

entitled cause be dismissed and that the defendant

be allowed its costs, to be taxed by the clerk.

Dated this 14th day of December, A. D. 1916.

ROBERT W. JENNINGS,
District Judge.

Entered Court Journal No. M, page 271.

Copy received this 14th day of Dec, 1916.

JOHN RUSTGARD,
Attorney for Plaintiff.

Filed in the District Court, District of Alaska,

Firsf Division. Dec. 14, 1916. J. W. BeU, Clerk.

By , Deputy. [21]

In the District Court for the District of Alaska,

Division No. One, at Juneau.

No. 1369—A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Bill of Exceptions.

This ease came duly on to be heard on the 16th day

of December, 1916, before the Judge of the above-en-

titled court and a jury duly selected, impaneled and

sworn.
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To maintain the issues on his part, plaintiff intro-

duced the following evidence, to wit

:

Testimony of Rodevan Suborich, in His Own Behalf.

RODEVAN SUBORICH, plaintiff herein, who,

iDeing duly sworn, testified as follows : I am 45 years

of age and a miner by profession ; at the time of ':he

injury complained of, to wit, on the 29th day of Oc-

tober, 1914, I was in the employ of defendant com-

pany as car dumper, working underground on the

1500 foot level of the defendant's mine on Douglas

Island; for several years prior to the injury I had

been in the employ of said company and engaged in

doing all kinds of laboring work inside the mine ex-

cept machine work ; on the date mentioned there was

working within 6 or 8 feet of me another employee

of the defendant by the name of "Shorty," whose

work consisted in dumping ore cars over grizzlys into

ore chutes; there was one large rock which "Shorty"

was endeavoring to break by striking it with a ham-

mer, and while he was so engaged a piece of the rock

flew from under the hammer so used by "Shorty"

and struck me in the right eye, so injuring me that

in consequence thereof I have entirely lost the sight

of that eye. [2^]

Testimony of John Olson, for Plaintiff.

JOHN OLSON, who, being duly sworn, testified as

follows: I am an experienced miner and was shift

boss of defendant company at the time and place of

the accident complained of; in breaking rock with a
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hammer, when the hammer is swung from right to

left against a rock pieces of the rock are likely to be

driven from the right to the left.

Whereupon plaintiff rested and defendant then

moved for a nonsuit on the ground that plaintiff had

not made a case sufficient to go to the jury as no evi-

dence had been introduced showing or tending to

show negligence on the part of the defendant, its offi-

cers, agents or employees, or that defendant was in

any manner liable to plaintiff. Said motion was

granted by the Court, and the jury discharged. Ex-

ception was duly taken by plaintiff.

Order Allowing Settling and Filing of Bill of

Exceptions.

The foregoing bill of exceptions, having been ex-

amined by me and found to be true and correct and

to state all the facts bearing upon the foregoing bill

of exceptions, said bill is hereby settled and allowed

and ordered filed and made a part of the record

herein.

Dated Jany. 16, 1917.

ROBERT W. JENNINGS,
District Judge Before Whom the Above-entitled

Cause was Tried.

Filed in the District Court, District of Alaska,

First Division. Jan. 16, 1917. J. W. Bell, Clerk.

By , Deputy. [23]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 1369—A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Affidavit of A. H. Ziegler.

United States of America,

Territory of Alaska,—ss.

A. H. Ziegler, being first duly sworn, on oath de-

poses and says

:

I am one of the attorneys for the plaintiff in the

above-entitled cause; that said cause was tried and

judgment entered therein against plaintiff on Decem-

ber 14th, 1916; that there was also entered at said

time judgment against plaintiff for costs in favor of

defendant in the sum of $38.50.

That at the time of granting the judgment in favor

of the defendant, the Court announced that the plain-

tiff, in the event he desired to appeal the case to a

higher court and had not the means with which to do

so, would be permitted to perfect his appeal in forma

pauperis.

That the case was tried and judgment entered on

Dec. 14, 1916, and the time for taking out an appeal
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by the plaintiff expires on December 13, 1917 ; that

plaintiff is not now a resident of either Juneau, or

the Territory of Alaska, but is in the city of San

Francisco, California, where affiant is informed he

is being cared for by friends.

That affiant is informed and alleges that plaintiff

desires to appeal from said judgment, 'but that he

has not sufficient means to pay all costs of such ap-

peal, or of securing them to be paid, either in this

court or the appellate court; that plaintiff has not

sufficient means to pay or of securing the payment of

the costs and expenses for the preparation of this

cause, and for the prosecution of this appeal to the

United States Circuit Court of Appeals at San Fran-

cisco.

Affiant states that plaintiff has endeavored to raise

said [24] money but has been able to raise only

the sum of approximately $15, which affiant is in-

formed will pay practically all costs of the clerk of

the court in preparing a transcript of the record.

WHEREFORE affiant, on behalf of the plaintiff,

prays this Honorable Court, that it will order the

transcript of the entire record of the trial, containing

the entire proceedings necessary for such appeal, to be

prepared by the Government, and that a copy of same

be given to affiant, as one of the attorneys for plain-

tiff, without the plaintiff being required to repay the

costs or giving security for any costs on appeal that

may be entered against plaintiff.

A. H. ZIEGLER,
Affiant.
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Sworn and subscribed to before me this 12th day

of December, 1917.

[Court Seal] J. W. BELL,
Clerk of District Court, Dist. of Alaska, Division

No. 1.

Filed in the District Court, District of Alaska,

First Division. Dec. 13, 1917. J. W. Bell, Clerk.

By L. E. Spray, Deputy. [25]

In the District Court for the Terntory of Alaska,

Division Number One, at Juneau.

No. 1369—A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Assignment of Errors.

Comes now Rodevan Suborich, plaintiff, and files

and presents this, his assignment of errors herein,

upon which he will rely for a reversal of the judg-

ment and decree entered against him in the District

Court for Alaska

:

I.

The Court erred in granting a motion of the de-

fendant for a nonsuit at the close of plaintiff's testi-

mony and evidence in said cause.
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II.

The Court erred in making and entering its judg-

ment and decree in favor of the defendant in said

cause.

And for these errors and others manifest of record

herein the plaintiff prays for a reversal of said judg-

ment and decree, and for new trial of said cause.

A. H. ZIEGLER,
Of Attorneys for the Plaintiff.

Filed in the District Court, District of Alaska,

First Division. Dec. 13, 1917. J. W. Bell, Clerk.

By L. E. Spray, Deputy. [26]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 1369—A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Petition and Order Allowing Appeal.

To the Hon. ROBERT W. JENNINGS, Judge of

the Above-entitled Court

:

Rodevan Suborich, plaintiff in this cause, conceiv-

ing himself aggrieved by the judgment and decree

of the above-entitled Court made and entered on the



34 Rodevan Siiboricli vs.

14th day of December, 1916, does hereby appeal from
said judgment and decree to the United States Cir-

cuit Court of Appeals, for the Ninth Circuit, and

prays for an order transmitting a transcript of the

record upon which said judgment and decree was

made and based to the said Circuit Court of Appeals

for the Ninth Circuit, to the end that the record and

proceedings may be examined and said judgment and

decree reversed or modified and speedy justice done

in the premises.

This petition is made upon the assignment of er-

rors filed herein and upon all the records and files in

said cause.

A. H. ZIEGLER,
Of Attorneys for Plaintiff.

And now on this 13th day of December, 1917, it is

ordered that the foregoing petition for appeal be

and the same is hereby allowed.

Done in open court this 13th day of December,

1917.

EGBERT W. JENNINGS,
Judge.

Entered Court Journal, No. N, page 328.

Filed in the District Court District of Alaska,

First Division. Dec. 13, 1917. J. W. Bell, Clerk.

By C. Z. Denny, Deputy. [27]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 1369—A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Citation on Appeal.

The President of the United States of America to

Alaska United Gold Mining Company, a Corpo-

ration, Defendant:

You and each of you are hereby cited and admon-

ished to be and appear in the United States Circuit

Court of Appeals for the Ninth Circuit to be holden

at San Francisco, in the State of California, within

thirty days from this date pursuant to an appeal filed

in the Clerk's office of the United States District

Court for the Territory of Alaska, Division Number

One, at Juneau, in a cause wherein one Rodevan Su-

borich is plaintiff and you are the defendant to show

cause if any there be why the judgment and decree

in said appeal mentioned should not be corrected and

speedy justice done to the parties in that behalf.

WITNESS the Honorable EDWARD DOUG-
LASS WHITE, Chief Justice of the Supreme Court

of the United States, and the seal of the District
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Court for Alaska, Division Number One, this 13tli

day of December, 1917.

ROBERT W. JENNINGS,
Judge.

[8eal] Attest: J.W.BELL,
Clerk.

Service of the above and foregoing citation on

appeal admitted this 13th day of December, 1917.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendants.

Filed in the District Court, District of Alaska,

First Division. Dec. 13, 1917. J. W. Bell, Clerk.

By L. E. Spray, Deputy. [28]

In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 1369—A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Order Permitting Plaintiff to Appeal in Forma
Pauperis.

It appearing from the affidavit of A. H. Ziegler,

one of the attorneys for plaintiff in the above-entitled

cause, that the plaintiff is desirous of appealing the

above case to the Ninth Circuit Court of Appeals at

San Francisco, California; and,
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That plaintiff is unable to pay the costs of prepar-

ing the record for an appeal, and is further unable

to give security for the payment of said costs,

NOW, THEREFORE, it is hereby ordered that

plaintiff be, and he hereby is, permitted to carry up

his appeal of the above case without paying the costs

incurred therein by the clerk of the Court, etc., and

that he is also permitted to carry up the appeal from

this Court, without giving security to the clerk of the

Court or to the defendant, for any costs incurred or

to be incurred in said appeal, and it is ordered that

the record in this cause be prepared by the Govern-

ment and without expense to the plaintiff, providing

plaintiff pays as much of said costs as he is able to

pay.

Dated at Juneau, Alaska, December 13, 1917.

ROBERT W. JENNINGS,
Judge.

Entered Court Journal, No. N, page 328.

Filed in the District Court, District of Alaska,

First Division. Dec. 13, 1917. J. W. Bell, Clerk.

By C. Z. Denny, Deputy. [29]
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In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 1369—A.

RODEVAN SUBORICH,
Plaintiff,

vs.

ALASKA UNITED GOLD MINING COMPANY,
a Corporation,

Defendant.

Appellant's Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Court

:

Please prepare a transcript of the record in the

above-entitled cause, to be filed in the office of the

clerk of the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, and include

in said transcript the following proceedings, plead-

ings and papers, on file in your office.

1. Complaint.

2. Answer.

3. Reply.

4. Deposition Chris Begenisich.

5. Judgment.

•6. Bill of Exceptions.

7. Affidavit in Forma Pauperis.

8. Assignment of Errors.

9. Petition for Appeal and Order Allowing Same.

10. Citation on Appeal.

11. Order Permitting Plaintiff an Appeal Without

Bond.

12. This Praecipe.
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Dated at Juneau, Alaska, this 13th day of Decem-
ber, 1917.

A. H. ZIEGLER,
Of Attorney for Plaintiff.

Filed in the District Court, District of Alaska,

First Division. Dec. 13, 1917. J. W. Bell, Clerk.

By L. E. Spray, Deputy. [30]

In the District Court for the District of Alaska,

Division No. 1, at Juneau.

Certificate of Clerk U. S. District Court to Tran-

script of Record.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, J. W. Bell, Clerk of the District Court for the

District of Alaska, Division No. 1, hereby certify

that the foregoing and hereto attached thirty pages

of typewritten matter, numbered from one to thirty,

both inclusive, constitute a full, true, and complete

copy, and the whole thereof, of the record, as per

the praecipe of the plaintiff in error, on file herein

and made a part hereof, in the cause wherein Rode-

van Suborich is plaintiff in error and Alaska United

Gold Mining Company, a corporation is defendant

in error, No. 1369-A, as the same appears of record

and on file in my office, and that the said record is

by virtue of the appeal and citation issued in this

cause and the return thereof in accordance therewith.
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I do further certify that this transcript was pre-

pared by me in my office, and the cost of preparation,

examination, and certificate amounting to $15 has

been paid to me by appellant.

IN WITNESS WHEREOF I have hereunto set

my hand and the seal of the above-entitled Court this

17th day of December, 1917.

[Seal] J. W. BELL,
Clerk.

By
,

Deputy. [31]

[Endorsed]: No. 3116. United States Circuit

Court of Appeals for the Ninth Circuit. Rodevan

Suborich, Appellant, vs. Alaska United Gold Mining

Company, a Corporation, Appellee. Transcript of

Record. Upon Appeal from the United States Dis-

trict Court for the District of Alaska, Division No. 1.

Received December 29, 1917.

F. D. MONCKTON,
Clerk.

Filed January 15, 1918.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.


